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Arising out of Order-In-Original No ._29-30/AC/D/BJM/2016_Dated: 30.12.2016
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad-Il

'El" 3i4"1c>Jchc{l/\,lklcll&l cfif a'ITJ.I' m -crc=rr (Name & Address of the Appellant/Respondent)

M/s UltraTech Cement Ltd (Concrete Unit)
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6fc'ITT! dfV ~~ cfi1' .w:l'R,r m tJuRl1ffUf 3flclc,irf ~ ~ 'flc@f t I.:, .:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision .application, as
the one may be against such order, to the appropriate authority in the following way:

3TT«r ~ cfiT'Cfaf{('a;uf ~ :.:,
Revision application to Government of India:

(I) (cfi) (i) #£tzr 3en gr4 3@1Gr#T 1994 r rr 3ra #ta aav av mat h a # sat#a
3

um cfi1' 3q-nr a 7rmqaa h 3iat q;;:rt'ra;ur 3flclc,irf 3-ltfr.:r tfRrcr, 3ffic1 'ff{cliT{ , fcm:f~.~
.:, .:,

faarar, =a]f zifsra, ftaer lr ±raa,viz mi, me fee#- I : 000 I cfi1' ~~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of ~evenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) m'c." m Rt gtfG a m sa zf aru ? fa4t isa z 3rr #lITa * <TT ~

sisrar au aisram sra zv m ii, a fa@ sisra zr ±iera az fa#t star
zn fairsisrarzt mm #r 4famr as ate $ &tl

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3llwr~ c#r snr«a gc #grar # fg uit sqt Ree rt # n{& 3lR ~-~ \JJT ~
arr ga fu gn1fa rgami, sr4ta c5 &Rf 1TTffi'" clT ~ "Cf{'"lJT mcf if f@a st@rfrma (i.2) 1998
t1Nf 109 &RT~- ~ ~ rr-1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) tusarges (r4ta) furl4), 2oo1 fa g # ifa Rffe quai zy--s i at ufzji
i, hf ark sf smr )fa f2ii m-;, lffil c5 'lOO ~-~ ~ 3m ~ c#r err-err
~ c5 xTTl?:f fr maaa fhur ult a1Rey[ INlc5 nrer arar z. ml gargfhf # 3WRf t1m 35-~ if
~~c5 'T@Ff c5 ~ .'5 xTTl?:f €sn--o arat #l ,fa fl ±hf afet

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA 1944, under Major Head of Account.

(2). ~~ 3~ c5 X'!Tl?:f "GfiTT ~ w11 ~m wn:r m ffl" tl5l1 mm~ 200/-m 'T@Ff
at unrg 3jhi usf viva an ya ara snr it "ill 1000 /- c#r ffl 'T@Ff c#r ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

(1)

(a)

(b)

a€taGarr yc 3fer, 1g44 6t err 35-at/as-z a ainfa­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a«ffaar pcearia if@er w#mavr zyean, fir snrr zycs gi hara ar4it nzn1fraur
cJfr fclffi tj'rfmITT ~~ .=f. 3. 3ITT". '5. ~. ~--~cpl"~ .

the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. P.aram, New Delhi-1 in all matters relating to classification valuation and.

'3@fclRsla ~ 2 (1) cJJ #i aal 1gar orarar #l 3rfla, rat # mm ii v4tr ye, a4tr
~-~ ·~~ ~ -~ (fffi:tc) cJfr ~~ tj'rfmITT, ¢J6l-Jc\l{Jlc; fl' 311-20, ~
##ea ifunqlvs, #tuta, 3Islar41a--380013.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

~~~ (3™) PilJl-JlcJC"ll 2001 <BT l:TRT 6 ~ .,3'.@"l@' ~ ~-~-3 lf f.:rmfui fcITTi 3~
s7fl#ti znrznf@era@i at r{ srflr fsrft fay ·g am?r tar ufeiiRea arsi Una zer
cJfr lIPT, 6lJ'M <BT 'l-Jtrr 3TR wrrm 1flJJ ~ .~ 5 mm ffl"·tl5l1 t a<i 6T; 100o/ -- #hr ?#ft
M 1 ursi sn zye al ir, ans 4st 'l-Jtrr:· &R wrrm <Tm~-~ 5 "cl"Rsf. m 50 "cl"Rsf'WJ? m m
~ 5000 /- #6ha Gr#t 3tftt sf Una zgca a6t 'l-Jtrr, 6lJ'M cJfr 'l-Jtrr &R wrrm <Tm~---~ 50
alg IT Ua vznar & asi nu; 1oooo/- uh ?hurt @ttt 6t #taera «ferii.. . . •· V, :\

l

0
tar gycan, #a4ta nar yea vi ara art1 mrnf@raw a ,f ar4la­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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The appeal to the Appellate Tribunal shall be filed in.. quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) zuf? gr 3mar i a{ pr om?ii an rhr star ? at rt er silr # Rrg hr cjJf :PRfR~
ir a fhar ua alR; zra # @hag; ft f4 frar udl arf aa fg zenRerf al#lz
qTnf@rawr at gr 37fa u tuat al ya 3n4a fhur unrr.&t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if ex.cising Rs. 1 lacs fee of Rs.100/- for each .

.o

(4)

(5)

urn1au yen} srfefzm 197o unzit at rqfr-1 # irfa f.1elffw fcpq' ~ '3cm~ <TT
Te 3mrr zrnffRenf Ruff ,if@rah sm? art al vas IR LJx xii.6.50 tffi cpJ .-llllJlc,JlJ ~
fee au 3hrag1
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-r item·
of the court fee Act, 1975 as amended.

z 3it iafemii at fiawaa fuiisit «ftn 3raff fa5ur utar & sit v4 zge,
a4zr surd yea vi hara arfl#tu =znzurf@raw (arufR@fr) fr , 1es2 # ffea et

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ti zc, a€tu saran gca vi hara at4l4ta zmrn@raw (frez), f or4tat mm
aaczr iar (Demand)gj isPenalty)7 1o% qa smr aat 3rf@arr?& tzraifa, 3rf@rasterpaGm 1o #ts
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

atzr3wz era3ittarah 3iraia, nf@ star "a{car#ria"Duty Demanded) ­
.:,.

(i) (Section) is 1up ahasefffa«if@r;
(ii) fanaraa#crdz4fez#if@;

0 (iii) ~~~~foFra:r 6 ~~~~-

e> zrzuasa 'ifaa3r4tr' iztarar#a ii, ar4hr' assa ahfrara a=fur srznre.
C'\ • " ,.:, C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the AppellatE? Commissioner would have to be pre-deposited .. It may be· noted that the.
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Ce.nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr ucaaf i ,z a?r a ,fr 3r4tr f@rawr ah am sii arcs srrar yes avs Rafa at at inf
·"l'Q" ~~ c)l- 10%mrara tr"{ ail srzi aaa vs faafa st aa vs c)l- 10% iraa rr sr aft &

.::, .::,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute,-orpenalty, where penalty
alone is in dispute." ' '"·. '·~ \
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ORDER-IN-APPEAL

O

0

Tariff Item Description of Goods
¥

382450 Non-refractory mortars and concretes:

38245010 Concrete ready to use known as "Ready-mix Concrete (RMC)"

38245090 Other

M/s. UItratech Cement Ltd., Unit Ultratech Concrete, situated at

Survey No. 331/2, Applewood Estate Pvt. Ltd., Applewood Township, Nr.

Shantipura Ring Road, Ahmedabad, and M/s. UItratech Cement Ltd., Unit

Ultratech Concrete, situated at Plot No. 18/19, C/o. Reward Const. P. Ltd.,
Sanand GIDC, Sanand, Ahmedabad (hereinafter referred to as 'appellant')

are engaged in the manufacture and clearance of ready to use Concretes
known as "Ready-Mix Concrete (RMC)" falling under Chapter Heading

"38245010" of the Central Excise Tariff Act, 1985. The said appellant is

registered with Central Excise. The appellant have filed the present appeal

on 09.03.2017, against the Order-in-Original No. 29-30/AC/D/BJM/2016
dated 30.12.2016 (hereinafter referred to as 'impugned order') passed by
the Assistant Commissioner, Central Excise, Division-III, Ahmedabad-II
(hereinafter referred to as the 'Adjudicating authority'), confirming the
demand amounting to Rs.15,51,925/-, alongwith interest under Section

AB/AA & also imposing penalty under Section 11 AC, of the Central Excise

Act, 1944, and rules made thereunder, for non payment of Service tax on
the clearance of RMC demanded vide Show Cause Notices issued from F. No.
V.38/15-66/OA/2016 and F. No. V.38/15-66/OA/2016, both dated

06.07.2016.

2. The facts of the case, in brief, are that the appellants are engaged in
:•the manufacture of product namely "Ready Mix Concrete" (RMC) falling

under Chapter Sub-heading No. 38245010. The description of goods of
Chapter Heading No. 38245010 as per the Central Excise Tariff is as under :

4

During the course of preliminary scrutiny of the ER-8 return filed by the

appellant, it was noticed that they had been claiming the benefit of
exemption of Notification No. 12/2012-CE dt.17.03.2012 (SI. No. 144), as
amended, for clearance of Ready Mix Concrete without payment of duty.

'SI. No. 144 of the Notification No. 12/2012-CE dt.17.03.2012, is shown

below:

SI.
No.

Chapter or
heading or sub-

"heading· or "tariff

Description of excisable goods Rate Condi-
tion No.
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r
, item of the'First

Schedule

144 38 Concrete Mix manufactured at Nil ---
the site of construction for use in

construction work at such site

has filed this appeal before me on the grounds that (i) Concrete Mix & RMC
»«··«+««,,

are not two different products, but Concre?,Mix i.clm;l~iC and henc:

'<~'~'i#

demand of Central Excise duty of Rs. 15,51,925/-, was confirmed, alongwith
interest and penalty under the related provisions by the Adjudicating

Authority vide the impugned order.
4. Being aggrieved by the impugned order dt. 30.12.2016, the appellant

±

3. It was evident from the above that the benefit of SI. No. 144 of

Notification No. 12/2012-CE was available only to concrete mix
manufactured atithe site of the construction for use in construction work at
such site and not for the RMC manufactured by the appellant. The benefit of
SI. No. 144 of Notification No. 12/2012-CE dt.17.03.2012, as amended, was

not available to 'Ready Mix Concrete'. The appellant had therefore, by
wrongly availing the benefit of Notification No. 12/2012-CE (SI. No. 144)

evaded Central Excise duty amounting to Rs. 7,46,797/-, and Rs. 8,05,128/­

. Therefore, two show cause notices were issued in this regard to the
O appellant. Show Cause Notice issued from F. No. V.38/15-66/0A/2016,

dated 06.07.2016, was issued to M/s. Ultratech Cement Ltd., Unit Ultratech

Concrete, situated at Survey No. 331/2, Applewood Estate Pvt. Ltd.,

Applewood Township, Nr. Shantipura Ring Road, Ahmedabad, demanding
Central Excise duty amounting to Rs.7,46,797/-, on the value of
Rs.3,62,52,259/-, for the period from April'14 to October'14. Another Show
Cause Notice issued from F. No. V.38/15-67/OA/2016, dated 06.07.2016,
was issued to M/s. Ultratech Cement Ltd., Unit Ultratech Concrete, situated

at Plot No. 18/19, C/o. Reward Const. Pvt. Ltd., Sanand GIDC, Sanand,

Ahmedabad, demanding Central Excise duty amounting to Rs.8,05,128/-, on

the value of Rs.3,90,83,874/-, for the period from ApriI'14 to December'14.
O Te appellant contended that they are engaged in the manufacture of RMC

and clearance of the same for use at the construction site itself. The

Adjudicating Authority, however, vide the impugned order dt. 30.12.2016,
concluded that the appellant had wrongly availed the benefit available under

Notification No. 4/2006-CE dt. 01.03.2006, as amended by Notification
No.12/2016-CE dt. 01.03.2016, with respect to the RMC manufactured and
cleared by them for the use at the construction site itself. Accordingly, a

.,
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denial of exemption benefit on the ground that RMC & Concrete Mix are two
different products is not correct; (ii) the appellants satisfy the ingredients of

Notification No. 12/2012-CE dt.17.03.2012, and are eligible to avail the
benefit of the aforesaid exemption Notification; (iii) the RMC manufactured
and cleared by the appellarts to their dedicated customer is nothing but a

type of CM classifiable under Chapter 38; (iv) the RMC is manufactured at

the site of construction; and (v) the extended period cannot be invoked in
the present case, as there. is no suppression of facts with an intent to evade

payment of duty.

5. During the personal hearing, the learned Advocate of the appellant

appeared before me and reiterated the grounds of appeal and also made
additional written submission. She referred to the Notification No. 12/2016-
CE and submitted that it is clarificatory in nature and therefore it should be

a pplied retrospectively.

6. I have carefully gone through the facts of the case on record, grounds
of appeal in the Appeal Memorandum, further submissions and oral

submissions made by the appellant at the time of personal hearing.

7. The question to be decided is as to whether the RMC manufactured

and cleared by the appellant is eligible for exemption from Central Excise

duty during the relevant period.

8. Concrete Mix in a layman's language is normally made out of
agglomeration of water, sand, cement and aggregated stones in a Mixer. The
entire mix is agitated in a concrete mixture, either with the help of power or
manually. Ready Mix Concrete is a mixture of cement, sand, course
aggregates and a few chemicals in a fixed proportions and involving strict
quality control and sample tests. Circular No. 237/71/96-CX dt.12.08.1996,

at Para 2 describes the 'Ready Mix Concrete' as ­

0

0

"2. The Ready Mix Car.certs plant consists of stone crushers, conveyors,

vibrator screen to segregate different sixes of stone aggregates, and
sand mill to produce sand from stones. A central batching plant is also

installed in which all aggregates are weighed, batched by electrical

controls and limit switches Cement from site is carried to the batching
plant by a screw conveyer operated with automotive weighing gauges.

Water is fed through flow meters after subjecting such water to chemical
analysis. The mixture of stone aggregates, sand cement and water is
mixed in mixer. The mixture so obtained is loaded on a transit mixer
mounted no truck chasis, which is transported to the site of the
customers and the same is discharged at site for use,in further
construction of building etc. The qualities accruing to #@.Rady Mt

1·2::.· ~y 1,3• ). :e\9 &
"• s°.s

,~ '.:,:JO "Ro· n·i" . .,,
3%

3
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• Concrete so obtained far out weigh to those of the site mixed concrete.
The final product Ready Mix Concrete is a material in plasitc, wet process

state and not, a finished product like blocks or precast tiles or beams.
11

"Concrete mix manufactured at the site of construction for use in

construction work at such site" (Ch.38) was exempted fully from Central
Excise duty vide Notification No. 4/97-CE dt.01.03.97 (SI. No. 51). The
Union Budget of 1997 introduced a specific sub-heading No. 3824.20 for

Ready Mix Concretes which attracted Central Excise duty @ 13%.
Subsequently, the rate of duty for Chapter sub-heading No.3824.20 i.e.
RMC was decreased to 8%. Due to the persistent doubts raised during that
period, the Board vide Para 4 of Circular No. 315/31/97:-CX. dt.23.05.97,

clarified that ­
"4, The Board has examined the matter and is of the view that Ready

Mix Concrete and Concrete Mix are two separate and distinguishable

commodities., Ready Mix Concrete, even if it is manufactured at the site of

0 construction, is chargeable to excise duty @ 13%. under sub-heading No.
3824.20 of Central Excise Tariff Act, 1985. The exemption for concrete

mix manufactured at the site of construction for use in construction work

at such site available vide S.No. 51 of Notification No. 4/97-CE dated

o

€

1.3.1997 is not applicable to Ready Mix Concrete manufactured at the site

of construction. 11

Thus, the Department made it clear vide the above Circulars, that Ready
Mix Concrete and Concrete Mix are two separate and distinguishable

commodities, with the former attracting 8% rate of duty, while the latter
was exempted from payment of duty. However, the confusion persisted

when cases of concrete mix manufactured at the site of construction were
being denied the benefit of exemption under Notification No. 4/97-CE

A
dt.01.03.97 (SI. No. 51). The Department vide Circular No.368/1/98

dt.06.01.98, clarified this matter very explicitly as follows:

Circular No. 368/1/98
dated 6/1/98

F.No. 126/2/97-CX.3
Government of India
Ministry of Finance

Department of Revenue
Central Board of Excise & Customs, New Delhi

Subject: Board"s Circular No. 315/31/97-CX dated 23.5.97­
Classification of "Ready Mix Concrete" - Reg.

Attention is invited to Board"s Circular No. 315/31/97-CX dt.
23.5.97 regarding classification of Ready Mix Concrete, It has been
brought to the notice of the Board that in some casesconcrete mix

·«3'.- -~ >

<JL 1·, 4
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manufactured at the site of construction is being denied exemption under
S.No. 51 of Notification No. 4/97 dt. 1.3.97.
2. The Board has examined the issue of "RMC" afresh and fins that a
clear distinction needs to be made between the two types - (a) concrete
mix at site and (b) Ready Mix Concrete. The Ready Mix Concrete plant
consists of stone crushers, conveyors, vibrator screen to segregate
different sizes of stone aggregates, and a sand mill to produce sand from
stones. A central batching plant is also installed in which all aggregates
are weighed; batched by electrical controls and limit switches. Cement
from silo is carried to the batching plant by a screw conveyer operated
with automatic weighing gauges. Water is fed through flow meters after
subjecting such water to chemical analysis. The mixture of stone
aggregates, sand, cement and water is mixed in a mixer. The shelf fife of
the mixture so obtained is increased by addition of chemicals. This mix is
loaded on a transit mixer mounted on truck chassis which is transported
to the site of' the customers and the same is discharged at site for use in
further construction of building etc.
3. The qualities of Ready Mix concrete, are some what different to site
mixed concrete. The final product Ready Mix Concrete is a material in
plastic, wet process state and not a finished product like blocks or precast
tiles or beams.
4, Ready Mix Concrete is thus an excisable product which has a
separate tariff entry under sub-heading 3824.20 of the Central Excise
Tariff Act, 1985. It is also known under the Indian Standard IS: 4926­
1976, which for the purposes of that standard defines Ready Mix Concrete
as concrete delivered at site or into the purchaser"s vehicle in a plastic
condition and requiring no further treatment before being placed in the
position in which it is to stay and harden. Ready Mix Concrete attracts
duty at the rate of 13% prior to 21.10.97. subsequent to 21.10.1997 vide
Notification No. 65/97-CE dt. 21.10.97 the duty on Ready Mix Concrete
classified under sub-heading 3824.20 has been reduced to 8%.
5. A doubt has been raised as to whether concrete mix manufactured at
site using large mechanical devices is a form of ready mix concrete.
6. The matter has been examined and concrete mix implies the
conventional method of cohcrete production conforming to the ISI
Standard 456-1978, which is produced and used at the site of
construction. It is this concrete mixture, manufactured at the site of
construction which is fully exempt vide Notification No. 4/97-CE dt.
1.3.97(S.No. 51). It is thus clarified that ready mix concrete or pre-mixd
concrete, by its very nature, cannot be manufactured at the site of
construction and is brought from the factory of manufacturer for use in
construction.
7. In view of the above and keeping in mind the distinction between
Ready Mix Concrete and "Concrete Mix" it is clarified that Ready Mix
Concrete is an excisable product classifiable under sub-heading 3824.20,
chargeable to duty at the appropriate rate whereas "Concrete Mix"
manufacturer, at the site of construction for use in construction at such
site, is fully exempt vide Notification No. 4/97-CE dt. 1.3.97-(S.No. 51).
8. All Pending disputes/ assessments on the issue may be settled in the
light of these guidelines.

0

0

Sd/­
(Renu K. Jagdev)

Under Secretary to the Govt. of India

From the above circular, the Department made it clear that Concrete mix at
site and Ready Mix Concrete are clearly distinct products. That the qualities
of RMC are some what different to the Site Mixed Concrete. The Circular
also clarified that RMC is also known under the Indian Standards: 4926­

. ~,,-.'<.~_;' ~'. }
-.-- t, {7
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1976, whereas Concrete mix which is produced and used at the site of

construction, confirms to Indian Standard IS: 456-1978. The Circular also
s

clarified that RMC cannot be manufactured at the site of construction and is

brought from the factory of manufacturer for use in construction. Therefore,
Concrete mix manufactured at the site of construction for use in the

construction at such site, was fully exempted vide Noti. No. 4/97-CE dt.

01.03.97 (SI. No.51). Thereafter, the Department also issued Notification

No. 04/2006-CE dt.01.03.2006, wherein at SI. No. 74 it was provided that

"Concrete mix manufactured at the site of construction for use in
construction work at such site" is exempted from payment of Central Excise

duty. The above-mentioned Notification No. 04/2006-CE dt.01.03.2006,

was superseded by Notification No. 12/2012-CE dt.17.03.2012, and vide

SI.No.144 of the said Notification No.12/2012-CE, the exemption from
payment of Central Excise duty continued for "Concrete mix manufactured

at the site of construction for use in construction work at such site". Prior to
0 01.03.2011, RMC was chargeable to Nil rate of duty and was indicated in

the Tariff as below :

0

Tariff Item Description of goods Rate of duty

3824 Prepared binders of foundry moulds or
cores; chemical products and preparations
of the chemical or allied industries
(induding those consisting of mixtures of
natural products), not elsewhere specified
or included

3824 50 - Non-refractory mortars and
concretes:

3824 5010 --- Concretes ready to use known as Nil
"Ready­ mix Concrete (RMC)"

3824 5090 --- Other 8%#

Meanwhile, vide;, Finance Act, 2011, the tariff rate of duty for Concretes
ready to use known as "Ready-mix Concrete (RMC)" was increased to 5%
and vide Notification No. 01/2011-CE dt.01.03.2011, the effective rate of
duy was fixed at 1%, if no Cenvat credit has been taken for the same. The

said effective rate of Central excise duty for "Ready-mix Concrete (RMC)"

was increased to 2% w.e.f. 17.03.2012.
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dt.17.03.2012, which was declared in their ER-8 return, regularly filed by••them. So, during this period from April'14 to December'14, "Co' crete mix
Ci) ._,_· /
~I

9. The appellant in this case, during the period from April'14 to

December'14, supplied RMC without payment of Central Excise duty by
availing. the benefit of SI. No. 144 of Notification No. 12/2012-CE
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SI.No.144 of the said Notification No.12/2012-CE, while "Ready Mix
Concrete (RMC)", was imposed to an effective rate of Central Excise duty of

2% advalorem, subject to the condition that no Cenvat credit on inputs or

input services is availed. On a closer look in to the issue, it is evident that
"Concrete Mix manufactured at the site of construction for use in
construction work at such site" (Ch.38) was exempted from Central Excise
duty continuously during this entire period, either through Notification No.

4/97-CE or through Notification No. 4/2006-CE or through Notification No.
12/2012-CE. There is as such, no doubt that "Concrete Mix manufactured at

the site of construction for use in construction work at such site" (Ch.38)
was exempted during the relevant period of this case. However, the
question that needs clarification is whether the Ready Mix Concrete (RMC)

manufactured by the appellant is also a "Concrete Mix" as contended by
them or whether both the products i.e. Ready Mix Concrete (RMC) and
Concrete Mix are two different products. The appellant has contended that
Ready Mix Concrete (RMC) and Concrete Mb are the same in respect of all
other prespective like usage, constituent, etc. and just the difference in the

manufacturing process of the products will not render them as different

products. The appellant has confirmed that the only possible difference
between Ready;. Mix Concrete (RMC) and Concrete Mix is the method
adopted for manufacture of the mix. In their decision in the case of Larsen
& Toubro Ltd. v/s. Commissioner of Central Excise, Hyderabad [2015(324)
ELT 646 (SC)], the Hon'ble Supreme stated at Para 18 that ­

"Further, we also find from Order-in-original as well as order passed by
the Tribunal that the assessee always accepted that what was being
produced was RMC and claimed exemption only on the ground that it was
manufactured at the site of construction and captively used. 11

In this case too, the appellant has contended that what they have produced
was RMC and claimed exemption of the same on the ground that it was
Concrete Mix manufactured at the site of construction for use in
construction work at such site. In the same case of Larsen & Toubro, the
Hon'ble Supreme Court clarified the difference between Ready Mix Concrete
(RMC) and Concrete MIX at Para 19 to 21, as indicated below :

"19. We are also inclined to agree with the stand taken by the Revenue
that it is the process of mixing the concrete that differentiates between
CM and RMC. In the instant case, as it is found, the assessee installed two
batching plants and one stone crusher at site in their cement plant to
produce RMC. The batching plants were of fully automatic version.
Concrete mix obtained from these batching plants was delivered into a
transit mixer mounted on a self propelled chassis for delivery at the site
of construction is in a plastic condition requiring no further treatment
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• before being placed in the position in which it is to set and harden. The
prepared chassis which was mounted was to ensure that when the
concrete mix is taken to.the actual place of construction, it keeps
rotating. It is also significant to mention that for producing the concrete
mix, material used was cement, aggregates, chemically analysed water
and admixtures, namely, retarders and plasticizers. As the L&T was
constructing cement plant of a very high quality, it needed concrete also
of a superior quality and to produce that aforesaid sophisticated and
modernised process was adopted. The adjudicating authority in its order
explained the peculiar feature of RMC and the following extracts from the
said discussion needs to be reproduced :

"32. Central Excise Tariff does not define Ready Mix Concrete. Therefore,
as per the established case-laws on the subject it is necessary to look for
the meaning of this expression as understood in the market viz., as
understood by the people who buy and sell this commodity. In this
connection it· would be relevant to refer to the following excerpts from an
article - what is ready mix concrete, appearing in internet website of
National Ready Mix Concrete Association, USA :­

(i) Concrete, in its freshly mixed state, is a plastic workable mixture that
can be cast into virtually any desired shape. It starts to stiffen shortly
after mixing,but remains plastic and workable for several hours. This is
enough time for it to be placed and finished. Concrete normally sets or
hardens within two to 12 hours after mixing and continue to gain strength
within months or even years.

(ii) Ready Mix Concrete refers to concrete that is delivered to the
customer in a freshly mixed and non-hardened state. Due to its durability,
low cost and"its ability tc be customized for different applications, Ready
Mix Concrete is one of the world's most versatile and popular building
materials.

(iii) Admixtures are generally products used in relatively small quantities
to improve the properties of fresh and hardened concrete. They are used
to modify the rate of setting and strength, especially during solid and cold
weather. The most com:non, is an air-entraining agent that develops
millions of tiny holes in the concrete, which imparts the durability to
concrete in freeing and thawing exposure. Water reducing Admixtures
enable concrete to be placed at the required consistency while minimizing
water used in the mixture, thereby increasing the strength and improving
durability. A variety of fibers are incorporated in the concrete to control or
improve aberration and impact resistance. 11

20. After referring to some text as well, the adjudicating authority
brought out the differences between Ready Mix Concrete and CM which is
conventionally produced. The position which was summed up showing
that the two products are different reads as under :

"From the literature quoted above it is clear that Ready Mix Concrete is an
expression now well understood in the market and used to refer to a
commodity bought and sold with clearly distinguishable features and
characteristics as regards the plant and machinery required to be set-up
for its manufacture and the manufacturing processes involved, as well as
its own properties and the manner of delivery. RMC refers to a concrete
specially made with precision and of a high standard and as per the
particular needs of a customer and delivered to the customer at his site.
Apparently due to the large demand resulting from rapid urbanization and
pressure of completing projects on time, consumption of RMC has steadily
grown replacing the conventional/manual concreting works. Today leading
cement companies have entered the field by setting-up RMC plants in
which L&T ECC is one. RMC is slowly replacing site or hand. miked
concrete because of the distinct advantages due to technology;speed and.\
convenience. Furthermore, absence of the need to deal with multiple .x \
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agencies for procuring and storing cement, sand, blue metal and water as
well as the absence of the need to handle unorganized labour force are
factors influencing customers to go in for FMC in preference to CM",

21. In this backdrop, the only question is as to whether RMC
manufactured and used at site would be covered by notification. Answer
has to be in the negative in as much as Notification No. 4, dated March 1,
1997 exempts only 'Concrete Mix' and not 'Ready Made Mixed Concrete'
and we have already held that RMC is not the same as CM."

Thus, the Hon'ble Supreme Court made it amply clear that RMC is not the
same as Concrete Mix as it is the process of mixing the concrete which

differentiates between them and also that RMC is not covered by
Notification No. 4/1997-CE dt.1.03.1997. The said order of the Hon'ble
Supreme Court also clarified that in the Simplex Infrastructures Limited
case, which the appellant herein has cited i their appeal, the merits of the

case was not discussed and there is no discussion that RMC is different from
Concrete Mix, and so the said case of Simplex Infrastructures Limited would

have no application in the current matter too. In a similar case of Shapoorji
Pallonji & Co. Ltd. v/s. Commissioner of Central Excise, Mumbai [2016

(344) ELT 1132 (Tri.-Mum.)], relying on the above-mentioned judgement of
Larsen & Toubro Ltd., the Hon'ble Mumbai Tribunal at Para 4.3 emphatically

concluded that -

0

"4.3 In view of the above, the Hon'ble Supreme Court has answered a
few questions and has dearly held that RMC and concrete mix are two
different products. Exemption under Notification 4/97, dated 1-3-1997 is
available only to concrete mix and not to RMC. Hon'ble Supreme Court
has discarded the proposition as RMC cannot be manufactured at site. In
Para 20 of the order the Hon'ble Supreme Court differentiates between
RMC and concrete mix in the following terms.

"It clearly states that RMC refers to concrete specially made with precision
and of a high standard and as per the particular needs of a customer and
delivered to the customer at his site."

In the instant case the mix manufactured by the appellant is specially
made for Mahindra & Mahindra and is manufactured with precision of a
high standard and is delivered to the customer at his site. Thus prima
facie it fulfils the criteria identified by the Hon'ble Supreme Court in its
decision. In the instant case the appellants are also adding plasticizers to
improve the quality of the concrete. In view of above it'is held that the
product manufactured by the appellants is RMC and the appellants are not
entitled under Notification No. 4/97, dated 1-3-1997.

Thus, the above judgements conclusively confirm that RMC and Concrete Mix
are two different products and that RMC manufactured by the appellant in
this case is not entitled to the benefit of exemption Notification No.12/2012­

CE dt.17.03.2012. The appellant has cited the case of The Western India,, 'zz\
Plywoods Limited v/s CCE [1985(19)ELT 590(T)] wherein It is stated that t; '·~- .~. )} f \
article cannot be relegated to the residuary ttem, If t can be said to fall_' 's\'.swithin the scope of a specific item. In the current case, the appellant's - J;,

9
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product RMC has a specific Chapter Sb-heading Number and is not
relegated to any Chapter Sub-heading meant for residuary items. Therefore,

when there is a specific Chapter Sub-heading Number for RMC, the same
would be applicable to RMC. The site of manufacturing RMC and its use in

the site itself, is not being disputed by either of the parties involved. All

other judgements cited by the appellant giving the benefit of exemption to

RMC considering it as also an RMC are contrary to the Hon'ble Supreme

Court's judgement mentioned above in the matter of Larsen & Toubro. The
appellant has contended that the ratio of the Apex Court judgement in the

case Larsen & Toubro cannot be applied to the present case as the
'manufacturing process in the case of Larsen & Toubro and in the case of the

appellant were different. However, the distinction between 'CM' and 'RMC' is
settled clearly on the factual basis of 'process of mixing' and cannot be

undone or challenged. Hence there is no scope to accept the contention of
the appellant that entry no. 144 of Notification No. 12/2012-CE dated

0 17/03/2012 covers under its ambit of 'concrete mix' all types of concrete
mixed at the site of construction. The said entry pertains to 'CM' only and

not to 'RMC' that is different from 'CM' on the basis of the process of mixing.
Therefore, I find that the demand for Central Excise duty and interest as
confirmed in the impugned order is just and proper and I uphold the same.

As regards the contention that extended period of limitation is not

invokable, the Adjudicating Authority has affirmed that no extended period
has been invoked in the light of amendment in the normal period of

limitation from one year to two years vide Section 143 of the Finance Act,
2016. The matter in this case was under dispute till the Hon'ble Supreme
Court's judgement dtd. 6.10.2015, in the case of Larsen & Toubro Ltd.,

O eve a finality in this regard. Therefore, during the period involved in the
appellant's cases i.e. April'14 to December'14, the matter related to

interpretation of Central Excise Tariff with regard to RMC and Concrete Mix
had not attained finality, and so the same cannot be construed as
suppression or wil-ful mis-statement to evade payment of Central Excise
duty, especially when the appellant had indicated the same in his ER-8

returns.

10. In the light of the above, I uphold the demand of duty and interest
confirmed by the Adjudicating Authority vide the impugned order and set • •
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aside the penalty imposed under the said impugned order. · "~-, · :.•./1
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11. The appeal filed by the appellant, stands disposed off in above terms.

ATTESTED

(R.~)
SUPERINTENDENT,
CENTRAL TAX APPEALS,
AHMEDABAD.

By R.P.A.D.:

To,
(i)M/s. Ultratech Cement Ltd.,

Unit: Ultratech Concrete, Survey No.331/2,
Applewood Estate Pvt. Ltd., Applewood Township,
Nr. Shantipura Ring Road,
Ahmedabad.

(ii) M/s. Ultratech Cement Ltd.,
Unit: Ultratech Concrete, Pict No.18/19,
C/o. Reward Construction Pvt. Ltd., Sanand GIDC,
Sanand, Ahmedabad.

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad-North.
3) The Dy./Asst. Commissioner, Division-III, Central Tax, GST, Ahmedabad

(North), Ahmedabad.
4) The Asst. Commissioner(System), Central Tax, Hqrs., Ahmedabad (North).
5) Guard File.
6) P.A. File.
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